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tnhafcl5<:ITTftff / ft aria@, srgaa (rfla)(1f) Passed By Shri Gyan Chand Jain, Commissioner (Appeals)

("£!") 6rtaat feats] 02.05.2024Date of Issue
Arising out of Order-In-Original No. GST-06/D-

(s) VI/O&A/635/Dinesh/AM/2022-23 dated 24.2.2023 passed by The
Assistant Commissioner, CGST Division-VI, Ahmedabad North

-3141<.1 cb ctf c:f5"T -;:rn=r 3fR 4cTT 1 Dinesh Atmaram Thalrnr
(-=er) Name and Address of the 1, Suraj Palace, Asopalav Road, Thaltej

Appellant Ahmedabad-380059

#l& rfh zqsf-st?gr a sri@tr srgra mar? at az sr st?gr ah tf zrnf@fafl aargnqrr
sf@artRtsfl srrarlwr rhea rqr#aarz, surf2mgr a fa«gtamr?t

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following wa:y.

Revision application to Government of India:

(1) fr 3grad gen zf@2ft , 1994 Rteraf aatg mu#i aa ii paten ear Rt
sT-ult k rera rvpm eh iafagrrrma rf afa, mtnT, f jar«4, a f@qr,
tuft ifs, sfar tra, iraf, &fl«ct: 110001 it Rtaftate :­

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4h Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(m) z4fem Rtzrf ar it sa 2fl 'Ql f.-l 6P t { ffl 'ff mfr '4-1 °-s Ii I I 1T 7I #laf lfT mfr
msrut rgr nrsrtrrst gu mmf ii, zfa svsrtr rwrarz agft azr it

ssrtztmt4fr htu s&gt
case of any loss of goods where the loss occur in transit from a factory to a

ge 1se or to another factory or from one warehouse to another during the course
~ l ssing of the goods in a warehouse or in storage whether in a factory or in a

use.,,. .

) saharzghtr pear Raffaa mtTrRaffa 3qz?trgcan #amtr
era grcaRahmu itrm«hagft ugrpr ii faffaa ?
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(4) sifa 3gr Rs sgraa greenrah fu wtstfezft&?it wt srr st zr
mu tu4 far # g(fa rgm, sft arr 1TTftcr at arr w Tatfasf2ef (i 2) 1998
err 109 arr Riga Pg ·gztt

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ht sgraa glen (srft) Rt4l, 2001 a fRt 9 4 siafaff&e qua tier su-8 ii" err
fart ii, )fa sr2gr a 4fa 31R!<T m?tcr~ -?f flm a +fag-s?gru sf sr?gr cFl" err-err
fail Tr 5Ra zmaaa f@hr mar Rel sh arr tar < qr @er gff a iafa mu 35-~ ii"
faffRr grarrh a« arr€tr-6taRuf s 2lft feq

The: above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfasa an@ah arr szt iarmr u4 carsttsqa 2at s?t 200/- fir grarrft
stg sit sazf itu4 q4ara sarr gt at 1000 /- cFl" ffi~ cFl"~I

The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

fir tea, htr sqraa teerv ircrr cf)"{ &1cflJl4~~>£fa- arcfu;r:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ht 3graa g[af@fr, 1944 RtaT 35-40/35-z eh %iafa:­
under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(2) saffa 4Ra aarg gr h sarar Rt sf, zrfhR aa tar gre4, #tr
3grad gau ata z4fa atf@raw (fee) #r up@r 2fr f)far, lzrarata 2nd tar,
<i1§4-11~41 'flclrf, 3fm:clT , ffi'a(r!F'I(, 6lt:\_4-l~l<ill~-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of

,. Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a , ~ any nominate public
sector bank of the place where the bench of any ,w~ ,~W:,fic sector bank of the

I}> .,,o "s '-5':
place where the bench of the Tribunal is situated. -::j' "v'"-7JJ!\f.. \~· 'ii:; "' ~J.;.. ~ ;'I

±? ±?8, -.<>"' -"o/."o o"°
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(3l f zrarr ii a{g set nrrrr gar ?r re@rs prgr ah Ru #tr mar @arr fa
er far sar Reg < aszr ?hgt gr m fct1 mm crcft ffl ifmt~ ,p:r@~ ~cflJ14
+atznrf@awrt vanfl znr ah{traar#t u4 s@4aaPar star2t

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. l 00 /- for each.

(4) 111tr gees f@)fr 1970 rt ii)f@la t~-1 t~-Rtmftcr ~~ ~
~-iiT~a:fR!?T ~~~ R of4r1~ t a:rR!?T if if~#~~~ 6.50 iffi 91l" .-4141~4
grea feae «an gtrfez

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) s sit iif@ mt«al Rt R431 o1aare fRril ft al ft ent s#fa far star t \lff oo
~,~ '3c9l~rl ~1:!,cf~~cj)i.414~(cfil4tfclfc'r) R"41i , 1982 if~t1
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

( 6 i tar gear,hr sara reeavaa sf7 +rrrf@r4 (Rez) v@ #fa aft hr
if cfid"'-lfli◄I (Demand) 1:!,cr ~ (Penalty) 91l" 10%¥ ;jj1TT envrr~ ~I q_l~ifch, 3ffilcfia1i¥ ;jj1TT

10 ~~t1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

4hr sere gen sitaa eh iaifa, !?nfi:r;rwm~# lTTTf (Duty Demanded) I
( 1) ie(Section) 11D aga feufR um;
(2) fur~~~#"CTWf;
(3)~~f.:twtf.:r4i:r6t~~uful

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Ta."i:, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit talrnn;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

( 6) (i) zr?gr a yfasf If@aw aa szi green srzrar g/ea ave fa cl IRct W ill~~~
ea k 10% @rat r st sgt haa ave fa1Ra gt aavs#10% {ratq Rt srat2t

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute."

atUa #
◊ I'- CENt11

78
'3 ·>E:; $are: '::J; (/l-.
'1', .. ·()
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ORDER IN APPEAL

M/s. Dinesh Atmaram Thakor, 1-Suraj Palace, Asopalav Road, Thaltej, Ahmedabad­

380059 (hereinafter referred to as 'the appellant') have filed the present appeal against
the Order-in-Original No. GST-36/D-VI/OA/635/Dinesh/AM/2022-23 dated 24.02.2023
(referred in short as 'impugned order) passed by the Assistant Commissioner, Central
GST, Division-VI, Ahmedabad North (hereinafter referred to as 'the adjudicating
authority). The appellant is engaged in providing taxable services and were holding PAN

No. AAVPT7985N.

2. The facts of the case, in brief, are that on the' basis of the data received from the
Central Board of Direct Taxes (CBDT), it was noticed that the appellant for the F.Y. 2016­
17 has declared substantial income in their ITR/Form-26AS. However, they were not
registered with the department and nor any tax was paid on said income. Letters were
issued seeking clarification for non-payment and to produce evidences for the same. The
appellant did not respond, therefore, the service tax liability of Rs.7,07,926/- was
quantified considering the differential income of Rs.47,19,512/- as taxable income.

Table-A

F.Y. Value as per S.Tax Service tax

ITR payable

2015-16 47,19,512 15% 7,07,926

2.1 A Show Cause Notice (SCN) No. GST-06/04-1432/Dinesh/2021-22 dated

18.10.2021 was therefore issued to the appellant proposing recovery of service tax

amount of Rs.7,07,926/- not paid on the taxable income received during the F.Y. 2016-17
along with interest under Section 73(1) and Section 75 of the Finance Act, 1994,
respectively. Late fees under Section 70, Penalty under Section 77 and Section 78 of the

Finance Act, 1994 were also proposed.

3. The said SCN was adjudicated vide the impugned order, wherein the service tax
demand of Rs.7,07,926/- was confirmed by the adjudicating authority alongwith interest.
Late fees of Rs.40,000/-; Penalty of Rs.5,000/- under Section 77 and penalty of

Rs.7,07,926/- was also imposed under Section 78.

4. Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant have preferred the present appeal alongwith an application seeking
condonation of delay.

5. On going through the appeal memorandum, it is noticed that. the impugned order
was issued on 24.02.2023 whereas the present appeal, in terms of Section 85 of the
Finance Act, 1994, was filed on 17.08.2023. In the COD application, it was stated that the
impugned order was received on 15.03.2023. They have also mentioned that the appellant
is not very educated person and do not have knowledge of law and legal.procedures. He
is engaged in carting services and supplies soil at various sites. -.~:loo_-_,]'';t,~ e of thes 5,%
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legal procedures hence the delay. He claims that he was guided by his consultant and
subsequently the delayed appeal was filed. ·

6. Personal hearing in the matter was granted on 15.04.2024 in virtual mode. Shri
Manish M. Shah appeared on behalf of the appellant. He reiterated the contents of the
written submission and requested to allow their appeal. On merits he contended that the
appellant is truck owner who provided local transportation.

7. Before going into the merits of the case, I will first deal with the delay noticed in
filing the present appeal. The appellant claim that the impugned order issued on
24.02.2023 was received by them on 15.03.2023and due to lack of legal knowledge they
could not file the appeal in time.

8. Section 85 of the Finance Act, 1994, provides that the appeal should be filed within
a period of 2 months from the date of receipt of the decision or order passed by the
adjudicating authority. Under the proviso appended to sub-section (3A) of Section 85 of
the Act, the Commissioner (Appeals) is empowered to condone the delay or to allow the
filing of an appeal within a further period of one month thereafter, if he is satisfied that
the appellant was prevented by sufficient cause from presenting the appeal within the
period of two months. Relevant text of Section 85 is reproduced below:

SECTION 85. Appeals to the [Commissioner] ofCentral Excise (Appeals). -[(1) Anyperson
aggrieved by any decision or order passed by an adjudicating authority subordinate to the
$[Principal Commissioner ofCentral Excise or Commissioner ofCentral Excise} may appeal to the
Commissioner ofCentral Excise (Appeals).}

(2) Every appeal...···.·in the prescribed manner.

(3) An appealshallbe presented within three months from the date ofreceipt of the decision or
orderof[such adjudicating authority], relating to service tax, interest orpenalty under this Chapter
[, made before the date on which the Finance Bill, 2012, receives the assent ofthe President]

Provided that the [Commissioner] of Central Excise (Appeals) may, if he is satisfied that the
appellant was prevented by sufficient cause from presenting the appeal within the aforesaid
period of three months, allow it to be presented within a furtherperiod of three months.

[(3A) An appeal shall be presented within two months from the date ofreceipt of the decision
or order of such adjudicating authority, made on and after the Finance Bill, 2012 receives the
assent of the President relating to service tax, interest orpenalty under this Chapter:

Provided that the Commissioner of Central Excise (Appeals) may, if he is satisfied that the
appellant was prevented by sufficient cause from presenting the appeal within the aforesaid
period of two months, allow it to be presented within a furtherperiod ofone month.}

8.1 I find that in terms of Section 85 of the Finance Act, 1994; the appellant were
required to file the present appeal within two months from the date of receipt i.e by
15.05.2023. However, the present appeal was filed on 15.03.2023. Hence there is a delay
of 95 days. Considering, the legal provisions under Section 85(3A) of the Finance Act,
1994, the Commissioner (Appeals) is empowered to condone the delay of only one month
provided if he is satisfied that the appellant was prevented by sufficient cause from
presenting the appeal within the aforesaid period of two months. However, I find that the
delay is beyond the condonable period of three months empowered to Commissioner
(A).

5
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8.2 Hon'ble High Court of Gujarat in the case of Toda ich · yr 2017 (7)
G.S.T.L. 145 (Guj.) has held that; zap
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"8. In view ofthe above and for the reasons stated hereinabove, we see no reason
to interfere with the impugnedjudgment and order passed by the learned
tribunal confirming the order passed by the learned Commissioner {Appeals)
rejecting the appeal on the ground oflimitation and on the ground that as the
appealwas preferredbeyond theperiod of "three months': considering Section
85{3A) of the Finance Act, 1994 he has no jurisdiction to condone the delay
beyond the condonableperiodofone month.

9. Under the circumstances, the present Tax Appeal fails and the.same deserves to
be dismissed as is accordingly dismissed and the questions oflaw is held against the
assessee and in favour ofthe Revenue."

Emphasis Supplied

8.3 In view of the above discussion and well settled law, without expressing· any
opinion on the merits of the case, I reject the appeal filed by the appellant on the grounds
of limitation.

II

9. 4laaaf arrafr +r{sfaarart 3qt#aat fem sar ?t
The appeal filed by the appellant stand disposed of in above terms.~

(5rai3la)
3nrgn(3r4lea)

Date:/) 4.2024
Attested
34e

(&tararzr)
3rftara (3r4lea)

ks&tr 5ft. • , 31nra1a

By RPAD/SPEED POST

To,
M/s. Dinesh Atmaram Thakor,
1-Suraj Palace, Asopalav Road, Thaltej,
Ahmedabad-380059

The Assistant Commissioner
CGST Division-VI,
Ahmedabad North

Appellant

Respondent

1. The Principal Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Commissioner, CGST, Ahmedabad North.
3. The Assistant Commissioner (System), CGST, Appeals, Ahmedabad.

(For uploading the OIA)
4. Guard File.
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